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is unclear whether the faculty committee
members had access to the evaluations dur-
ing their meeting 1 in February 1986, or in
their meeting 2 in March 1986 when they
voted 6-3 to dismiss Davis (or in the inter-
im between the February and March meet-
ings). While this mode of presentation
may have prejudiced the faculty committee,
it was not the faculty committee of Febru-
ary and March 1986 that ultimately decided
Davis’s fate, but Dean Mann, after consid-
eration of the May 1986 hearing commit-
tee’s independent decision.

Regardless of what Hodgson said to the
members of the faculty committee in Feb-
ruary 1986, it is clear that the hearing
committee in May 1986 evaluated the evi-
dence independent of prior decisions and
reached their own conclusion regarding
Davis' academic performance.® It is un-
disputed that the committee had before it
the positive evidence of Davis’ rotation
evaluations, Dr. Manious’ testimony, sever-
al other witnesses’ favorable testimony,
Davis’ testimony, and Davis’ letters to
Mann and the MDA on the problems with
the GPR program. The committee also
had the negative testimony of Hodgson and
Comer, the negative evaluation by Hodg-
son, and admissions of poor judgment and
performance by Davis. It was the commit-
tee’s task to sift through the evidence and
come to a decision. Davis was represented
by counsel. Although the full version of

the February minutes may have aided

Davis in preparing or presenting his case,
and in cross-examining Hodgson, the hear-
ing provided here is not evaluated under
the strict procedural standards accorded
criminal trials, nor for that matter is it
evaluated under the procedural standards
enforced in civil court trials or hearings.
Though we are disturbed by the fact that
the full minutes were not presented to the
faculty committee in February (or March)
nor available to Davis at or prior to the
May hearing, we do not find such an omis-

19. In their letter to Mann dated May 15, 1986,
the committee stated as follows:

“As the tapes and transcripts of the hearing
will show, each side had a full opportunity to
present its facts for the committee’s consider-
ation. ...

“As the committee understood its task, it
was to consider all the evidence and make its
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sion sufficiently egregious and prejudicial
to amount to a denial of the very limited
process constitutionally due Davis. As in-
dicated above, Davis had ample opportunity
at the hearing through positive witnesses
and documentation, as well as through
cross-examination, to effectively present
his case.

The decision of the district court is ac-
cordingly
AFFIRMED.

Mercedel W. MILES, Individually and as
Administratrix of the Succession of
Ludwick Adam Torregano, Plaintiff-
Appellant, Cross-Appellee,

v.

Clifford A. MELROSE, et al.,
Defendants,

Apex Marine Corp., Westchester Marine
Shipping Co., Inc., and Archon Marine
Co., Defendants-Third Party Plaintiffs-
Appellees, Cross-Appellants.

AERON MARINE COMPANY,
Defendant-Appellee,

V.

SEAFARERS INTERNATIONAL UNION,
ATLANTIC, GULF, LAKES, AND IN-
LAND WATERS DISTRICT, AFL-CIO,
Defendant-Third Party Defendant-Ap-

pellee.
No. 88-3325.

United States Court of Appeals,
Fifth Circuit.

Sept. 11, 1989.

Rehearing and Rehearing En Banc
Denied Oct. 11, 1989.

Mother of steward’s assistant, who
was stabbed at least 62 times by crew

own, independent judgment—and this it did.
After due deliberations of everything present-
ed, the committee, meeting in closed session,
voted by secret ballot to recommend that Dr.
Davis be dismissed from the GPR pro-
gram....”
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member, brought action against vessel
owner, charterer, and operator for negli-
gence under the Jones Act and for unsea-
worthiness under general maritime law.
Owner, charterer, and operator sought in-
demnity from union, whose hiring hall had
referred crew member to vessel, for its
failure to warn of crew member’s violent
propensities. The United States District
Court for the Eastern District of Louisiana,
Frederick J.R. Heebe, Chief Judge, dis-
missed action against union for failure to
state claim and jury found for defendants
on unseaworthiness claim and for mother
on the Jones Act claim. Appeal was taken.
The Court of Appeals, Alvin B. Rubin, Cir-
cuit Judge, held that: (1) as a matter of
law, crew member failed to measure up to
standard of his calling and rendered vessel
unseaworthy; (2) evidence that crew mem-
ber might have had cut on his arm, without
more, was insufficient to support jury find-
ing that steward’s assistant was 7% con-
tributorily negligent; (3) general maritime
law does not permit survival action for
deceased’s lost future wages; and (4) in
general maritime wrongful death action
nondependent parents may not recover for
loss of society whether or not their de-
ceased children were survived by spouse or
child.

Affirmed in part, reversed in part and
remanded.

1. Seamen &9

Ship is “unseaworthy” unless it and all
of its appurtenances and crew are reason-
ably fit and safe for their intended purpose.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Seamen &9

Shipowner has absolute duty to pro-
vide members of crew with seaworthy ves-
sel, an obligation not dependent on fault.

3. Seamen €=29(3)

Just as dangerous mast, defective line,
or damaged hull may render vessel “unsea-
worthy”’ so may seaman who is not reason-
ably fit.

4. Seamen €=29(3)

To establish “unseaworthiness” based
upon seaman’s unfitness, plaintiff must
prove that seaman was not equal in disposi-
tion and seamanship to ordinary men in the
calling; under this standard crew member
who participates in “ordinary sailors’
brawl]” is not per se unfit.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Seamen &=29(3)

Seaman is not “unfit” merely because
he is irascible; seaman fails to meet sea-
worthy standard only if he possesses sav-
age and vicious nature.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Seamen ¢=29(5.14)

Crew member’s ‘“malevolence,” for
purposes of determining whether crew
member is unfit so as to render vessel
unseaworthy, may be proved by indepen-
dent evidence with regard to disposition or
by direct evidence showing that crew mem-
ber launched vicious and unprovoked at-
tack.

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Seamen &=29(5.14)

As a matter of law, crew member, who
inflicted at least 62 knife wounds on stew-
ard’s assistant, failed to measure up to the
standard of his calling and rendered vessel
“unseaworthy.”

8. Seamen &=29(3)

Test of ‘“unseaworthiness” premised
upon crew member’s attack on fellow crew
member is whether assailant is equal in
disposition and seamanship to ordinary men
in the calling, not whether attack was un-
provoked; that attack was unprovoked or
sudden are factors to be considered in mak-
ing unseaworthiness determination, but
they are not the test itself.

9. Federal Courts €868

Standard of review for sufficiency of
the evidence to establish claims arising un-
der the Jones Act is less exacting than that
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for general maritime law claims; evidence
suffices unless there is complete absence of
probative facts to support nonmovant’s po-
sition. Jones Act, 46 U.S.C.A.App. § 688.

10. Seamen €=29(3)

Negligent actions of crew member in
becoming intoxicated and losing control
were not sufficient to find shipowner negli-
gent under the Jones Act, in action to re-
cover for death of steward’s assistant, who
was stabbed by crew member. Jones Act,
46 U.S.C.A.App. § 688.

11. Seamen €>29(5.16)

Whether shipowner was negligent
based on chief steward’s alleged failure to
prevent foreseeable assault was for jury, in
action to recover for death of steward’s
assistant, who was stabbed by crew mem-
ber. Jones Act, 46 U.S.C.A.App. § 688.

12. Seamen €=29(4)

Comparative negligence applies in both
Jones Act and unseaworthiness actions,
barring injured party from recovering for
damages sustained as result of his own
fault. Jones Act, 46 U.S.C.A.App. § 688.

13. Seamen €=29(5.12)

In Jones Act and unseaworthiness ac-
tions, defendant has burden of proving that
plaintiff was contributorily negligent and
that such negligence was proximate cause

in producing his injury. Jones Act, 46 U.S.

C.A.App. § 688.

14. Seamen €=29(5.16)

When injuries stem from single acci-
dent or event, it is not inappropriate to
submit to jury single interrogatory con-
cerning amount of damages, in Jones Act
and unseaworthiness actions. Jones Act,
46 U.S.C.A.App. § 688.

15. Seamen €=29(5.16)

For claims arising under general mari-
time law, the “reasonable minds” standard
must be used to determine whether evi-
dence was sufficient to submit case to jury
and whether, as a matter of law, evidence
would support jury’s verdict.

16. Seamen €=29(5.14)
For claims arising under the Jones Act,
the “complete absence of probative facts”
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standard must be used when reviewing
jury findings regarding defendant’s or
plaintiff’s negligence. Jones Act, 46 U.S.C.
A.App. § 688.

17. Seamen €=29(5.14)

Evidence that crew member might
have had cut on his arm, without more, was
insufficient to support jury’s determination
that steward’s assistant was 7% contribu-
torily negligent, in Jones Act action
brought after crew member stabbed stew-
ard’s assistant at least 62 times. Jones
Act, 46 U.S.C.A.App. § 688.

18. Seamen €=29(5.16)

Whether steward’s assistant experi-
enced conscious pain and suffering before
he died was for jury, in Jones Act action
brought after steward’s assistant was
stabbed by another crew member. Jones
Act, 46 U.S.C.A.App. § 688.

19. Death ¢=31(1)

In survival action, estate or successors
of deceased person are allowed to prose-
cute claim for personal injury that the de-
ceased himself would have had but for his
death.

20. Death &=85

In wrongful death action, victim’s de-
pendents, not victim, are allowed to recover
for harms they personally suffered as re-
sult of death, independent of any action
decedent may have had for his own person-
al injuries.

21. Death €=86(1)

General maritime law does not permit
survival action for deceased’s lost future
wages.

22. Death &=88

In general maritime wrongful death
action nondependent parents may not re-
cover for loss of society whether or not
their deceased children were survived by
spouse or child.

23. Damages ¢=91(1)

Punitive damages are recoverable un-
der the general maritime law upon showing
of willful and wanton misconduct by ship-
owner in failing to provide seaworthy ves-
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sel; shipowner must have been guilty of
gross negligence or actual malice or crimi-
nal indifference which is the equivalent of
reckless and wanton misconduct.

24. Damages €=91(3)

Chief steward’s tolerance of crew
member’s drinking, while perhaps negli-
gent, was not type of outrageous conduct
that would justify imposition of punitive
damages against shipowner under general
maritime law, in action brought to recover
for death of steward’s assistant, who was
stabbed by crew member.

25. Labor Relations &45

States ¢&18.45

Under the Labor Management Rela-
tions Act, tort claim inextricably inter-
twined with consideration of terms of labor
contract is preempted by federal labor-con-
tract law; however, claim sufficiently inde-
pendent of the collective bargaining agree-
ment withstands the preemptive force of
the Act. Labor Management Relations
Act, 1947, § 301, 29 U.S.C.A. § 185.

26. Indemnity ¢=13.2(7)

States ¢18.53

Shipowner’s indemnity claim against
union, whose hiring hall had referred crew
member to vessel, for failure to warn of
crew member’s violent propensities was not
preempted by the Labor Management Rela-
tions Act, in action brought under general
maritime law to recover for death of stew-
ard’s assistant, who was stabbed by crew
member; job-referral provision of collective
bargaining agreement did not address
whether union has obligation to warn ship-
owner when it knows of member’s violent
propensities, and whether union breached
alleged duty-to-warn was purely factual in-
quiry that did not require construction of
collective bargaining agreement. Labor
Management Relations Act, 1947, § 301, 29
US.C.A. § 185.

27. Labor Relations =751

To establish alleged duty-to-warn
cause of action against union, whose hiring
hall had referred crew member to vessel,
vessel owner would have to show that un-
ion knew crew member had violent propen-

sities, could see that crew member might
injure other crew members, and did not
warn shipowner, in action brought under
general maritime law to recover for death
of steward’s assistant, who was stabbed by
crew member.

28. Admiralty =18

For tort claim to invoke federal admi-
ralty jurisdiction, alleged wrong must have
maritime locality and bear significant rela-
tionship to traditional maritime activity.
U.S.C.A. Const. Art. 3, § 2, cl. 2.

29. Admiralty =21

Tort claim premised upon failure of
union, whose hiring hall referred crew
member to vessel, to warn shipowner of
crew member’s violent propensities was
within federal courts’ admiralty jurisdic-
tion, in action to recover for death of stew-
ard’s assistant, who was stabbed by crew
member, even though alleged failure to
warn occurred on land; tort occurred
where alleged negligence took effect, rath-
er than where negligent acts or omissions
occurred, and alleged tort was significanty
related to maritime activity. U.S.C.A.
Const. Art. 3, § 2, cl. 2.

30. Torts =3

Under general tort law principles,
there is no duty to warn stranger of dan-
ger, no matter how grave or imminent.

31. Labor Relations €751

Union, whose hiring hall referred crew
member to vessel, had duty under general
maritime law to warn shipowner or opera-
tor, with whom it had collective bargaining
agreement, of known violent propensities
of crew member who fatally stabbed stew-
ard’s assistant.

Allain F. Hardin, New Orleans, La., for
Mercedel W. Miles.

Gerard T. Gelpi and Randall C. Coleman,
III, New Orleans, La., for Apex Marine
Corp., et al.

William Lurve and Louis L. Robein, Jr.,
Metaririe, La., for Seafarers Intern. Union.

Appeals from the United States District
Court for the Eastern District of Louisiana.
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Before RUBIN, POLITZ and
JOHNSON, Circuit Judges.

ALVIN B. RUBIN, Circuit Judge:

A mother seeks to recover for the death
of her son, a steward’s assistant on the
defendants’ vessel, who was stabbed to
death by another crewmember. She con-
tends she is entitled to damages for negli-
gence under the Jones Act! and for unsea-
worthiness under the general maritime law.
The defendants seek indemnity from the
union, whose hiring hall had referred the
assailant to the vessel, for its failure to
warn the shipowner of the assailant’s vio-
lent propensities. The district court dis-
missed the suit against the union for fail-
ure to state a claim. The jury found for
the defendants on the unseaworthiness
claim and for the plaintiff on the Jones Act
claim.

Finding that the plaintiff has demon-
strated unseaworthiness of the vessel as a
matter of law, we reverse. We affirm the
judgment finding the defendant negligent
under the Jones Act, but find a complete
absence of probative facts to support the
jury’s verdict that the victim contributed to
his death, and therefore reverse the judg-
ment on contributory negligence. In af-
firming the district court’s determinations
on the damages issues, we hold that under

the general maritime law a seaman’s estate

may not recover for lost future earnings
and nondependent parents may not recover
for loss of society, even if the seaman was
not survived by spouse or child. Finally,
we reverse the dismissal of the duty-to-
warn claim against the union and remand
for its factual development.

L

In June 1984, Ludwick Torregano, a
twenty-four year old seaman, was em-
ployed as a steward’s assistant on board
the vessel M/V ARCHON on its maiden
voyage from Korea to Portland, Oregon.
The vessel was owned by the Aeron Marine
Company, bare-boat chartered to Archon
Marine Corporation, and operated by Apex
Marine Corporation and Westchester Ma-

1. 46 US.C.App. § 688.
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rine Shipping Company, Inc. (collectively
“the defendants” or “Apex”). The seamen
were hired pursuant to a collective bargain-
ing agreement between Apex and the Sea-
farers International Union, Atlantic, Gulf,
Lakes and Inland Waters District, AFL~
CIO (“the union”).

Torregano was the lowest-ranking mem-
ber in a three-person galley department,
along with James Jackson, the chief stew-
ard/baker, and the chief cook, who left the
vessel in Portland and was replaced by
Clifford Melrose on July 5. Joseph A. Ac-
quarone, the captain of the vessel, testified
that soon after Melrose signed on he ex-
pressed his dissatisfaction with the work-
ing conditions aboard the vessel and re-
peatedly asked to be released. On July 18
at 5:20 in the afternoon, the captain told
Melrose that he had been replaced and
would be put off at the next port of call.
Jackson stated that around 6:30 that same
day, Melrose provoked an argument with
him, in which Melrose accused him of being
a weak steward, being too permissive with
Torregano, and complained about Torrega-
no’s and Jackson’s work. Jackson thought
Melrose was hostile, argumentative, angry,
and under the influence of alcohol.

Less than a hour later, Jackson went to
Torregano’s room and found him on the
floor lying in a pool of blood. Blood was
spattered on the walls and furniture. Jack-
son went to inform the Captain that Torre-
gano had been killed, and both men re-
turned to the room. Outside in the hall-
way, Jackson saw Melrose standing naked
and wet, with a blood-stained towel
wrapped around his arm.

The coroner’s report established that
Torregano had been stabbed or cut at least
62 times and had died of stab wounds to
the chest and heart. Tests showed a negli-
gible amount of alcohol in his system and
no trace of drugs. The night of the mur-
der, Melrose had a .19gm% level of blood
alcohol. A jury in Clark County, Washing-
ton, convicted Melrose of second degree
murder.
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Mercedel Miles, Torregano’s mother and
administratrix of his estate, sued the defen-
dants under the Jones Act and the general
maritime law. She also sued Melrose, but
he was outside the jurisdiction of the dis-
trict court and could not be served. Miles
amended her complaint to add a claim
against the union and the defendants filed
a third party complaint against the union.
The district court dismissed those actions
for failure to state a claim. Joseph O.
Torregano, the victim’s father, sued the
defendants for loss of society under the
general maritime law.

At the close of the plaintiffs’ case at
trial, the court granted the defendants’ mo-
tion to strike the claim for punitive dam-
ages and the claim of Joseph O. Torregano
for loss of society. At the end of defen-
dants’ case, the court denied plaintiffs’ mo-
tion for a directed verdict on the unsea-
worthiness and Jones Act negligence
claims.

The jury found that (1) the defendants
were negligent and Torregano was 7% con-
tributorily negligent in causing Torrega-
no’s death; (2) the M/V ARCHON was not
unseaworthy; (3) the estate should be com-
pensated $140,000 for the pain and suffer-
ing of Torregano prior to his death; (4)
Miles should be compensated $7,800 for the
loss of support and services of her son; (5)
Joseph Torregano is not entitled to recover
damages for his loss of services from his
son; and (6) Miles was not financially de-
pendent upon Torregano and accordingly
not entitled to damages for loss of society.
The court denied both parties’ motions for
judgment notwithstanding the verdict.

2. Webb v. Dresser Indus., 536 F.2d 603, 606 (S5th
Cir.1976), cert. denied, 429 U.S. 1121, 97 S.Ct.
1157, 51 L.Ed.2d 572 (1977); 2 M. Norris, The
Law of Seamen § 27:2, at p. 194 (4th ed. 1985).

3. See Clevenger v. Star Fish and Opyster Co., 325
F.2d 397, 399-400 (S5th Cir.1963); 1B Benedict
on Admiralty § 31 (1987).

4. See Boudoin v. Lykes Bros. S.S. Co., 348 U.S.
336, 75 S.Ct. 382, 99 L.Ed. 354 (1955); 2 M.
Norris, The Law of Seamen § 30:35, at 488 (4th
ed. 1985).

S. Clevenger, 325 F.2d at 402.

IL

[1-5] Miles contends that the district
court should have entered a judgment that
the vessel was unseaworthy as a matter of
law notwithstanding the jury’s contrary
verdict. A ship is unseaworthy unless it
and all of its appurtenances and crew are
reasonably fit and safe for their intended
purpose.? The shipowner has an absolute
duty to provide the members of his crew
with such a seaworthy vessel, an obligation
not dependent on fault.? Just as a danger-
ous mast, a defective line, or a damaged
hull may render a vessel unseaworthy, so
may a seaman who is not reasonably fit.4
To establish such unseaworthiness, a plain-
tiff must prove that the crewmember was
not “‘equal in disposition and seamanship to
the ordinary men in the calling.” 8 Under
this standard a crew member who partici-
pates in an “ordinary sailors’ brawl” is not
per se unfit; ¢ the rigors of work at sea for
long periods of time in the close confines of
a vessel may lead not only to quarrels but
to physical challenges. As Judge Learned
Hand explained, “Sailors lead a rough life
and are more apt to use their fists than
office employees; what will seem to seden-
tary and protected persons an insufficient
provocation for a personal encounter, is not
the measure of the ‘disposition’ of ‘the ordi-
nary men in the calling.’”7? A seaman is
not unfit merely because he is irascible; he
fails to meet the seaworthy standard only
if he posseses a savage and vicious nature.®

[6] A crew member’s malevolence may
be proved by independent evidence with
regard to his disposition or by direct evi-
dence showing that he launched a vicious
and unprovoked attack.? Because what

6. See Claborn v. Star Fish & Oyster Co., 578 F.2d
983, 987 (5th Cir.1978), cert. denied, 440 U.S.
936, 99 S.Ct. 1281, 59 L.Ed.2d 494 (1979).

7. Jones v. Lykes Bros. S.S. Co., 204 F.2d 815, 817
(2nd Cir.1953), cert. denied, 346 U.S. 857, 74
S.Ct. 72, 98 L.Ed. 370 (1953).

8. Boudoin, 348 U.S. at 339, 75 S.Ct. at 385.
9. Smith v. Lauritizen, 356 F.2d 171 (3d Cir.

1966); 1B Benedict on Admiralty § 31, at 31-
256.
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constitutes fitness is largely a fact-specific
inquiry, courts rarely determine whether as
a matter of law the temperament of a
seaman renders a vessel unseaworthy.
This court, however, has done so in cases
involving an extremely violent assault. In
Clevenger v. Star Fish & Oyster Compa-
ny,'0 the first mate stabbed a fellow sea-
man in the back with a four-foot-long ice
chisel following an exchange of ‘“unpleas-
antries.” The court reasoned,
We extract from the cases the principle
that in itself a savage assault with a
meat cleaver or similarly dangerous
weapon can be sufficient proof that the
attacker is “not equal in disposition and
seamanship to the ordinary men in the
calling.” Drunkenness and bellicosity
are additional factors to consider when
the nature of the assault is inconclusive
evidence of the attacker’s fitness in
terms of his calling.!

Similarly, in Claborn v. Star Fish & Oys-
ter Company,'* we found unseaworthiness
as a matter of law when one crewmember
stabbed another to death in an assault that
was “unprovoked, sudden, extraordinarily
savage, and fatal.” 13 '

[7]1 The evidence of the nature of the
assault here leaves no doubt that Melrose
had an extraordinarily violent disposition.
He did not merely exchange blows with
Torregano or fail to follow the Marquis of
Queensberry’s rules. Melrose inflicted 62
knife wounds on Torregano: 12 cutting and
stabbing wounds to the face, neck, and
scalp; 29 stab wounds to the front and
back of his chest and abdomen; and 21
wounds to his extremities. The coroner
testified that the wounds on Torregano’s
arms were defense wounds, caused by an
instinctive reaction to escape injury, char-
acteristic of an effort to put up his hands
to ward off the knife. Because some of
the wounds were concentrated in one area
on Torregano’s back, the coroner concluded
that they had been inflicted at some point

10. 325 F.2d 397 (5th Cir.1963).
11. Id. at 402.

12. 578 F.2d 983 (5th Cir.1978), cert. denied, 440
U.S. 936, 99 S.Ct. 1281, 59 L.Ed.2d 494 (1979).
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when Torregano was immobilized and un-
able to defend himself. The coroner ex-
plained, “the nature of these wounds is
sort of what I refer to as a stabbing fren-
zy, when [Torregano] was simply down,
incapacitated and multiple stab wounds are
inflicted in rapid succession in the same
general area.” Since no evidence contra-
dicts the coroner’s version, we conclude
that, like the assailant in Claborn, Melrose
appears to have gone “[jlust wild, beserk
[sic].” 1 This uncontroverted evidence, ful-
ly supported by the physical facts, is suffi-
cient to establish as a matter of law that
Melrose was an especially violent seaman
not up to the standard of the calling.

The defendants contend, however, that
there is a factual question whether Torre-
gano provoked or initiated the attack that
bars finding unseaworthiness as a matter
of law. We disagree. Construed most fa-
vorably to the defendants, the evidence
that Torregano attacked Melrose is negligi-
ble. It is the fact that Melrose was found
with a blood-stained towel wrapped around
his arm and a union official’s hearsay state-
ment that the company agent told him Mel-
rose was cut on his hands. There is no
direct evidence that Melrose had suffered
any injury, let alone one inflicted by Torre-
gano, or that the blood stains were aught
but Torregano’s. Indeed the evidence
presented supports the conclusion that Mel-
rose was the initial aggressor. Torregano
was killed in his own room. Jackson testi-
fied that Melrose argued with him less
than an hour before Torregano’s death
about the victim’s inadequate work. Jack-
son also testified that he thought Melrose
had been drinking and was very hostile and
out of control.

[8] Relying on the description in Cla-
born that the assailant attacked his victim
“without warning or provocation,” ! and to
the similar language in Clevenger that the

13. Id. at 987.
14. 578 F.2d at 987.

15. See id. at 986-87.
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attack was “without word or warning,” 16
the defendants argue that the plaintiffs
must prove that the attack was unpro-
voked. The test of unseaworthiness, how-
ever, is whether the assailant is equal in
disposition and seamanship to the ordinary
men in the calling. That the attack was
unprovoked or sudden are factors to be
considered in making that determination,
but they are not the test itself.

Thus, even if Torregano had initiated the
attack by cutting Melrose’s arm, the ques-
tion remains whether Melrose’s response
was proportionate with the provocation in
any degree. Was the response one of an
ordinary seaman or one of a person with
vicious propensities? Melrose weighed be-
tween 75 and 100 pounds more than his
victim. Torregano suffered more than 20
wounds on his arms while fending off the
attack and multiple stab wounds to his
back while he was “in some way immobi-
lized, perhaps unconscious.” This evidence
suggests that Melrose had control of or
completely subdued Torregano throughout
the struggle.

Moreover, in cases, undoubtedly fre-
quent, when there are no witnesses to an
attack, the defendant cannot merely rely on
an injury to defeat a finding of unsea-
worthiness as a matter of law. In a violent
struggle in which the victim fights for his
life, it is not unusual for the assailant to
suffer some injury as well. There is no
evidence concerning how or when Melrose
was cut. The alleged laceration might
have been caused by the victim’s finger-
nails or a sharp object he grabbed during
the struggle. It might have been inflicted
by Melrose himself during his wild stab-
bing episode. It would be rare indeed for
the assailant to escape completely un-
scarred from such a violent and prolonged
struggle. To allow such slim and specula-
tive evidence of provocation to defeat a
finding of unseaworthiness as a matter of
law would bar such a determination in

16. Clevenger, 325 F.2d at 398.
17. Id. at 402.

18. Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th
Cir.1969).

cases involving the most egregious and vio-
lent incidents. We refuse to hold that a
finding of unseaworthiness as a matter of
law may exist only in cases in which an
eyewitness can verify the lack of provoca-
tion. Instead, we reaffirm the holding of
Clevenger that “in itself a savage assault
with a meat cleaver or similarly dangerous
weapon can be sufficient proof that the
attacker is ‘not equal in disposition and
seamanship to the ordinary men in the call-
ing.)” 1

The savagery of the attack itself leads us
to conclude that Melrose had an especially
dangerous disposition. As a matter of law,
Melrose failed to measure up to the stan-
dard of his calling and rendered the vessel
unseaworthy. The district court erred in
not entering a judgment notwithstanding
the verdict on unseaworthiness, since “the
facts and inferences point so strongly and
overwhelmingly in favor of [plaintiff] ...
that reasonable men could not arrive at a
contrary verdict.” 18

IIIL.

The shipowner claims the court erred in
denying its motion for a directed verdict on
the issue of Jones Act negligence. Ordi-
narily when we have found for the plaintiff
on the issue of unseaworthiness, we need
not consider the question of Jones Act neg-
ligence.!®* However, since Miles rests her
claim for punitive damages in part on the
Jones Act, we address the issue.

[9]1 The standard of review for the suf-
ficiency of the evidence to establish claims
arising under the Jones Act is less exacting
than that for general maritime law claims.
The evidence suffices unless there is a
“complete absence of probative facts” to
support the non-movant’s position.2

“Establishing shipowner negligence in
assault cases normally requires evidence
supporting either of the following proposi-

19. Claborn, 578 F.2d at 987; see also Boudoin v.
Lykes Bros. S.S. Co., 348 U.S. 336, 340, 75 S.Ct.
382, 385, 99 L.Ed. 354 (1955).

20. Fontenot v. Teledyne Movible Offshore, Inc.,
714 F.2d 17, 19 (5th Cir.1983).
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tions: 1) that the assault was committed by
the plaintiff’s superior for the benefit of
the ship’s business, or 2) that the master or
ship’s officers failed to prevent the assault
when it was foreseeable.” 2! A seaman in
a Jones Act case has only a ‘“feather-
weight” burden of proof, he need prove
only slight negligence, “which can be ac-
complished by very little evidence.” 22

[10,11] Since there is no evidence that
Melrose was acting for the benefit of the
ship’s business, only the second basis for
negligence is tenable. We therefore reject
Miles’ contention that ‘‘the negligent ac-
tions of Melrose himself in becoming intoxi-
cated and losing control” is sufficient evi-
dence on which to find the vessel negligent.
Miles points to other evidence, however,
that does address the failure of the officers
to prevent a foreseeable assault: (1) Jack-
son, the chief steward, knew Melrose was
hostile, argumentative, and “on something”’
immediately prior to the assault on Torre-
gano; (2) Jackson knew Melrose was bellig-
erent and argumentative when he drank
yet allowed him to do so; and (3) Jackson
allowed drinking on board the vessel de-
spite the ship board rule prohibiting it.
Given the slight burden of proof, we find
Jackson’s testimony sufficient evidence to
create a question for the jury whether
Apex was negligent. We therefore uphold

the district court’s denial of judgment not-

withstanding the verdict on the issue of the
defendants’ negligence under the Jones
Act.

Iv.

[12,13] Miles contends that the evi-
dence is insufficient to support the jury’s
verdict that Torregano was 7% contribu-
torily negligent for the assault. Compara-
tive negligence applies in both Jones Act
and unseaworthiness actions, barring an
injured party from recovering for the dam-
ages sustained as a result of his own
fault.2? The defendant has the burden of

21. 1B Benedict on Admiralty § 31, at 3-242
(1987).

22. Allen v. Seacoast Prods., 623 F.2d 355, 360
(5th Cir.1980).
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proving that the plaintiff was contribu-
torily negligent and that such negligence
was the proximate cause in producing his
injury.

[14-16] The special interrogatories to
the jury did not specifically assign the con-
tributory-negligence finding made to the
negligence claim or the unseaworthiness
claim. When injuries stem from a single
accident or event, it is not inappropriate to
submit a single interrogatory concerning
the amount of damages. We apply differ-
ent standards of review, however, to Jones
Act claims and general maritime law claims
in deciding whether the evidence was suffi-
cient to submit the case to the jury and
whether, as a matter of law, the evidence
would support the jury’s verdict. For
claims arising under general maritime law
we apply the “reasonable minds” standard.
For sufficiency claims arising under the
Jones Act, we apply the stricter “complete
absence of probative facts” standard
whether we are reviewing findings regard-
ing a defendant’s or plaintiff’s negli-
gence.*

[17]1 The defendants’ theory of contrib-
utory negligence relies on the same evi-
dence as their theory that Torregano pro-
voked the attack: primarily the testimony
that there was a blood-soaked towel on
Melrose’s arm, creating the inference that
Melrose had been cut by Torregano. For
the reasons already given in rejecting the
provocation argument, and given the defen-
dants’ burden of proving contributory neg-
ligence, the evidence that Torregano initi-
ated the altercation by cutting Melrose is
not sufficient to support the jury’s finding
that Torregano was 7% contributorily negli-
gent for his death. Considering the sav-
agery of the assault, the complete absence
of any evidence that the victim acted ag-
gressively toward the assailant or anyone
else, and the testimony that the assailant
was under the influence of alcohol, hostile,

23. See Fontenot, 714 F.2d at 19; see also 2 N.
Norris, The Law of Seamen § 27:19 (4th ed.
1985).

24. Fontenot, 714 F.2d at 19.
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angry, and complaining about the victim
just prior to the attack, the mere fact that
Melrose might have had a cut on his arm, if
indeed he did, without more, is insufficient
evidence of contributory negligence, even
under the stricter ‘“complete absence of
probative facts” standard. The district
court erred in not directing a verdict or
granting Miles’ motion for a judgment not-
withstanding the verdict on this issue.

V.

[18] The defendants’ also contend that
the evidence was insufficient to support the
jury’s verdict that Torregano experienced
conscious pain and suffering before he
died. We find the coroner’s testimony suf-
ficient to create a factual issue on this
point. Although he could not establish
when Torregano lost consciousness, the
coroner testified that the configuration of
Torregano’s wounds suggests that he was
conscious for some time during the attack,
because the slashing and cutting wounds
on Torregano’s face and arms are charac-
teristic of the “instinctive reaction of some-
one to ward off an implement.” From this
the jury could infer that the victim experi-
enced post-impact pain and suffering. Di-
rect evidence is not required.?® We there-
fore affirm the district court’s denial of
defendants’ motion for judgment notwith-
standing the verdict on this issue.

VL

Having found the M/V ARCHON unsea-
worthy as a matter of law, we confront two
questions of first impression for this circuit
concerning the proper scope of damages
under the general maritime law. May the
deceased’s estate bring a survival action
for the recovery of the victim’s future eco-
nomic loss? In a wrongful death action,
may the nondependent parents of a de-
ceased seaman, survived by neither spouse
nor child, recover for loss of society?

28. See Pregeant v. Pan American World Airways,
762 F.2d 1245, 1250 (5th Cir.1985).

26. W. Keeton, D. Dobbs, R. Keeton, D. Owen,
Prosser and Keeton on the Law of Torts

A,

Torregano’s estate seeks to recover the
earnings that would, but for his death,
have been income to him during his life
expectancy. Apex first asserts that this
issue cannot be raised on appeal because
Miles did not sue on behalf of the estate,
and because the claim for future losses
was not raised in the trial court. Both
contentions are incorrect. Miles appeared
in her initial pleading “individually and in
her capacity as administratrix of the suec-
cession of Ludwick A. Torregano.” On the
third day of trial, she raised the issue
whether the estate is entitled to recover the
future economic loss of the decedent.
Since the district court held that the Fifth
Circuit does not allow such damages, the
merits of the issue are properly before us.

[19,20] In a survival action, the estate
or successors of a deceased person are
allowed to prosecute a claim for personal
injury that the deceased himself would
have had but for his death. In a wrongful
death action, the victim’s dependents, not
the victim, are allowed to recover for the
harms they personally suffered as a result
of the death, independent of any action the
decedent may have had for his own person-
al injuries. Neither cause of action was
permitted at common law, which followed
the rule that personal tort actions died with
the plaintiff.26

[21] Until the Supreme Court’s decision
almost twenty years ago in Moragne v.
States Marine Lines, Inc.,*” the general
maritime law followed the common law
rule barring survival and wrongful death
actions. In Moragne, the Supreme Court
recognized a wrongful death action for
negligence and unseaworthiness under the
general maritime law. The Court, noting
that every state and many federal statutes
included wrongful death provisions, con-
cluded that such actions have become part

§ 125A-126, at p. 940-41 (S5th Ed.1984) [herein-
after Prosser on Torts].

27. 398 U.S. 375, 90 S.Ct. 1772, 26 L.Ed.2d 339
(1970).
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of our general law.2 In recognizing the
action, the Court stated that the general
maritime law would be guided, but not
bound, by the wrongful death statutes al-
ready in force. It explained, “If ... sub-
sidiary issues should require resolution,
such as particular questions of the measure
of damages, the courts will not be without
persuasive analogy for guidance. Both the
Death on the High Seas Act and the nu-
merous state wrongful death statutes have
been implemented with success for dec-
ades.” 2

The Supreme Court has not yet recog-
nized a cause of action for survival benefits
under general maritime law; Moragne and
subsequent cases considered by the Court
involved wrongful death benefits. After
Moragne, however, numerous decisions of
this and other circuits have recognized
that, under the principles announced in that
decision, the general maritime law includes
a survival action permitting recovery for
the victim’s pre-death pain and suffering.3
Following the rationale of Moragne, which
looked to the proliferation of state wrong-
ful death acts to find that such an action
had become part of our general law, courts
reasoned that a survival action for pain and
suffering should be recognized as well,
since the Jones Act and almost all states
allow such survival actions.®!

Torregano’s estate contends that the
general maritime law should also recognize
a survival action for the decedent’s lost
future income. In Ewich v. Morris,3? the
Ninth Circuit allowed an estate to bring
such an action when there were no depend-
ents. The court acknowledged that the
Jones Act and the majority of states do not
allow future economic loss to be recovered
in survival actions. Nevertheless, it held:

[Wle find recovery here * ‘better be-

comes the humane and liberal character

28. Id. at 390, 90 S.Ct. at 1782.
29. Id. at 409, 90 S.Ct. at 1792.

30. Azzopardi v. Ocean Drilling & Exploration
Co., 742 F.2d 890, 893 (5th Cir.1984); Law v.
Sea Drilling Corp., 523 F.2d 793, 795 (5th Cir.
1975); Barbe v. Drummond, 507 F.2d 794, 799~
800 (1st Cir.1974); Spiller v. Lowe, 466 F.2d 903,
909 (8th Cir.1972).
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)

of proceedings in admiralty’ ”’, Moragne,
398 U.S. at 378, 90 S.Ct. at 1780 (citation
omitted), and prevents the anomaly of
rewarding a petitioner for killing his vie-
tim rather than injuring him, see id. at
395, 90 S.Ct. at 1784. Most states and
the Jones Act allow these damages to be
recovered in the form of loss of support
when wrongful death beneficiaries exist.
Where, as here, those beneficiaries do
not exist, potential problems with double
recovery do not exist. Under these cir-
cumstances the decedent’s estate should
be compensated for loss of future earn-
ings. See Kriesak v. Crowe, 36 F.Supp.
127, 129 (M.D.Pa.1940).33

We are not persuaded that the reasons
advanced in Evich support recognizing an
additional basis for recovery. While the
liberality of admiralty proceedings informs
the development of maritime jurisprudence,
it does not license courts to create causes
of action whenever they see fit. Moragne
did not recognize a maritime cause of ac-
tion for wrongful death merely because it
was humane to do so. Rather, it recog-
nized the wrongful death action within the
context of an almost universal rejection of
the common law rule barring such ac-
tions.3* Furthermore, in its reference to a
dependent’s recovery for support under
wrongful death statutes and the Jones Act,
Evich erroneously equates a policy of sup-
porting dependents with one of making an
estate whole for the loss of future earning
capacity.

The Court in Moragne was strongly in-
fluenced by the fact that the Jones Act, the
Death on the High Seas Act (DOHSA), and
every state had departed from the harsh-
ness of the common-law rule and enacted
wrongful death provisions. It explained:
“This legislative establishment of policy

31. See, e.g., Spiller, 466 F.2d at 909.

32. 819 F.2d 256 (9th Cir.), cert. denied, 484 U.S.
914, 108 S.Ct. 261, 98 L.Ed.2d 218 (1987).

33. Evich, 819 F.2d at 258.

34. See Moragne, 398 U.S. at 385, 90 S.Ct. at
1780.
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carries significance beyond the particular
scope of each of the statutes involved. The
policy thus established has become itself a
part of our law, to be given its appropriate
weight not only in matters of statutory
construction but also in those of decisional
law.” 3% In contrast, most state survival
statutes and the Jones Act do not allow
recovery for lost wages.?® DOHSA gives
no action for any kind of survivorship bene-
fit. The recognition of an estate’s survival
action for lost wages would stand alone in
admiralty law in contrast to the prevalence
of wrongful death statutes that informed
the decision in Moragne. Furthermore,
since Jones Act survival claims do not ex-
tend to the decedent’s lost wages,3” uni-
formity of maritime law is not served by
allowing such an action under the general
maritime law. We conclude that the gener-
al maritime law does not permit a survival
action for the deceased’s lost future wages.

B.

[22] Miles contends that in a wrongful
death action under the general maritime
law the nondependent parents of a de-
ceased seaman may recover for loss of
society when there is no surviving spouse
or child. She asserts the claim on behalf of
herself as mother and Joseph Torregano as
father; however, since Torregano has not
filed a notice of appeal, we have jurisdic-
tion to hear only Miles’ claim.38

Moragne left open the question whether
a wrongful death action under general mar-
itime law would permit recovery beyond
the pecuniary-damages-only limits of the
Jones Act and DOHSA. In Sea-Land Ser-
vices, Inc. v. Gaudet,® the Court held that
the surviving spouse could, in addition to

35. Id. at 390-91, 90 S.Ct. at 1782.
36. See Evich, 819 F.2d at 258.

37. See generally 2 Benedict on Admiralty § 84,
at n. 36 (7th ed. 1988).

38. See Torres v. Oakland Scavenger Co., — U.S.
——, 108 S.Ct. 2405, 101 L.Ed.2d 285 (1988).

39. 414 US. 573, 94 S.Ct. 806, 39 L.Ed.2d 9
(1974).

40. Id. at 585, 94 S.Ct. at 815.

recovering pecuniary damages, be compen-
sated for loss of society, that “broad range
of mutual benefits each family member
receives from the others’ continued exist-
ence, including love, affection, care, atten-
tion, companionship, comfort, and protec-
tion.” 4  Since the policy underlying the
remedy in Moragne is “to insure compensa-
tion of the dependents for their losses re-
sulting from the decedent’s death,” 4! the
Court concluded that a decedent’s depend-
ents may recover damages for their loss of
support, services, and society.*?

Miles suggests that in Skidmore v.
Grueninger 4 we allowed a nondependent
adult daughter to recover for loss of socie-
ty. This is in error. We agree with Judge
Carr’s careful analysis in a recent district
court opinion 4 that, although in Skidmore
we did not address the issue whether the
decedent’s 19 year old daughter had been
dependent on the decedent, the district
court in that case explicitly found that she
was. Thus the issue raised here, whether
nondependents may recover for loss of soci-
ety when there is no surviving spouse or
child, is one of first impression for this
circuit.

In Sistrunk v. Circle Bar Drilling Com-
pany,*® we held that nondependent parents
of a seaman killed in territorial waters who
was survived by a spouse or child could not
recover for loss of society. Our analysis in
Sistrunk primarily relied on the twin aims
of maritime law that informed the creation
of the wrongful death action in Moragne:
achieving uniformity in the exercise of ad-
miralty jurisdiction and providing special
solicitude to seamen. We concluded that
“denial of recovery lends more uniformity
to admiralty jurisdiction than allowing re-

41. /Id. at 583, 94 S.Ct. at 814 (emphasis in origi-
nal).

4. Id
43. 506 F.2d 716 (5th Cir.1975).

44. See Neal v. Barisich, Inc., 707 F.Supp. 862,
871 & n. 38 (E.D.La.1989).

45. 770 F.2d 455 (5th Cir.1985), cert. denied, 475
U.S. 1019, 106 S.Ct. 1205, 89 L.Ed.2d 318 (1986).
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covery,” because the parents could not re-
cover loss-of-society damages under either
the DOHSA or the Jones Act.*® The same
is true of those relatives of a seaman who
is not survived by a spouse or children,
since DOHSA limits recovery to pecuniary
losses 47 and the survivors cannot recover
for loss of society under the Jones Act.*®
Sistrunk concluded that the second aim of
maritime law, providing for the special soli-
citude of seamen, would not be furthered in
any meaningful way by allowing nondepen-
dent parents to recover for loss of society.
We explained:
To the extent that the purpose of admi-
ralty’s special solicitude to the survivors
of seamen is to provide for their finan-
cial support, the special solicitude aim of
admiralty has no relevance in this case.
The parents in this case were mot de-
pendent on their soms.
If a purpose of the solicitude is to pro-
vide the survivors peace of mind both
before a seaman undertakes to venture
upon hazardous and unpredictable sea
voyages and after the death of the sea-
man, admiralty’s special solicitude does
not automatically mean that the parents
in this case should recover. As stated
above, the parents could not recover if
the seamen’s deaths occurred on the high
seas or were the result of negligence but
not of unseaworthiness. Admiralty
cannot provide the parents solicitude
at a voyage’s outset when their right to
recover for loss of society is dependent
on the fortuity that the deaths occur in
territorial waters and are caused by
unseaworthiness. Similarly, the parents
have not explained why this court should
extend to them special solicitude when,
but for the happenstance that the sea-
men were killed in territorial waters and
by unseaworthiness, Congress would
have denied them recovery under DOH-
SA and the Jones Act.*®

46. Sistrunk, 770 F.2d at 459.
47. See 46 US.C.App. § 762.

48. vy v. Security Barge Lines, Inc., 606 F.2d 524,
529 (5th Cir.1979) (en banc), cert. denied, 446
U.S. 956, 100 S.Ct. 2927, 64 L.Ed.2d 815 (1980).

49. Sistrunk, 770 F.2d at 460 (emphasis added).
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Since the parents here were also not de-
pendent on their son and since they too
could not recover these damages under the
Jones Act or DOHSA, we do not contra-
vene maritime law’s aim of providing spe-
cial solicitude to seamen by denying them
recovery for loss of society.

The final factor considered in Sistrunk,
the extent to which maritime law and state
wrongful death actions allow nondependent
parents of a deceased seaman with a
spouse or offspring to recover for loss of
society, also counsels against allowing such
recovery here. As already discussed, Miles
cannot recover for loss of society under the
Jones Act or DOHSA. State wrongful
death statutes take a variety of approaches
to whether nondependent parents may re-
cover for loss of society: some deny recov-
ery for all non-pecuniary injuries, some
deny recovery for all loss of society
claims,’! and some allow recovery for loss
of society, but only for that of minor chil-
dren.’2 Thus, unlike the wrongful death
statutes relied on in Moragne, the statu-
tory provisions concerning recovery for
loss of society by nondependent parents of
a decedent survived by neither spouse nor
child are without pattern.

Since loss of society is not a financial
loss, restricting its recovery to dependents
may seem unwarranted. However, tort
law has never recognized a principle of
awarding redress to all who are injured by
an event, however wide the ripple. Strict
liability, such as that for unseaworthiness,
is based in part on the assumption that the
defendant is best able to bear and distrib-
ute the cost of the risk of injury. But
there are limits to a defendant’s power to
shift losses to the public. The larger and
more amorphous the potential class of
plaintiffs, the more difficult it is to esti-
mate and insure against the risk in ad-
vance, weakening the justification for im-

50. See, e.g, N.Y. Est. Powers & Trusts Law
§ 5-4.3.

51. See, e.g., Conn.Gen.Stat.Ann. §§ 52-555.

52. See, e.g, VtStat.Ann. tit. 14, § 1492.
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posing liability.5® The number of plaintiffs
who could allege a loss of love and affec-
tion as a result of the death of a dearly
beloved seaman—aunts and uncles, nieces
and nephews, even friends and lovers—ne-
cessitates that we draw a line between
those who may recover for loss of society
and those who may not. The line suggest-
ed by the Supreme Court in Moragne and
Gaudet, and by our own court in Sistrunk,
the line between dependents and nondepen-
dents, “appears to be the most rational,
efficient and fair.” 5% It creates a finite,
determinable class of beneficiaries. It al-
lows recovery for those with whom the
creation of the wrongful death action was
concerned: a seaman’s dependents. We
therefore hold that in a general maritime
wrongful death action nondependent par-
ents may not recover for loss of society
whether or not their deceased children
were survived by spouse or child.

VIL

After the close of the plaintiffs’ case, the
district court dismissed their claim for puni-
tive damages. Miles contends that she pro-
duced sufficient evidence to raise a jury
issue regarding punitive damages under
the general maritime law.

[23] Punitive damages are recoverable
under the general maritime law ‘“‘upon a
showing of willful and wanton misconduct
by the shipowner” in failing to provide a
seaworthy vessel.’ Because punitive dam-
ages are designed to punish the wrongdoer,
more than simple negligence is required.
The defendant must have been guilty of
“‘gross negligence, or actual malice or
criminal indifference which is the equiva-
lent of reckless and wanton miscon-
duct.’ "’ 56

53. See generally Prosser on Torts, supra, at pp.
23-25.

84. Truehart v. Blandon, 672 F.Supp. 929, 938
(E.D.La.1987).

85. In Complaint of Merry Shipping, Inc., 650
F.2d 622, 626 (5th Cir.1981).

86. Id. at 624-25 (quoting In re Marine Sulphur
Queen, 460 F.2d 89, 105 (2nd Cir.), cert. denied,

[24] Miles contends that a jury issue is
raised regarding punitive damages by the
evidence that Jackson, the ship’s chief
steward, permitted Melrose to drink alcohol
on board, despite the ship’s prohibition
against it and Jackson’s knowledge that
Melrose became more violent when he
drank. In order to recover punitive dam-
ages against Apex for Jackson’s behavior,
Miles asks us to follow the rule articulated
in the Restatement (Second) of Torts, under
which punitive damages can be assessed
against a principal as a result of an agent’s
act if the agent was employed in a manage-
rial capacity and acted in the scope of his
employment.5” Not all courts have agreed
with this standard 58 and we need not de-
cide the issue here. Assuming without de-
ciding that the Restatement is the proper
standard and that the steward was acting
within the scope of his employment, we
find no basis for an award of punitive
damages. Jackson’s mere tolerance of
Melrose’s drinking, while perhaps negli-
gent, is not the type of outrageous conduct
that justifies imposing punitive damages.
The evidence was thus insufficient to
present to the jury on the issue.

VIIL

The district court dismissed both the
plaintiff’s and the defendants’ suits against
the Seafarers International Union for fail-
ure to state a claim, but only the defen-
dants have appealed the dismissal. While
they originally asserted claims in both tort
and contract, the defendants concede that
they have no contract claim against the
union and abandon their argument that a
union has a duty to investigate a member’s
background. The only theory on which
they now rely is that when a union knows
of a worker’s violent nature and can fore-

409 U.S. 982, 93 S.Ct. 318, 34 L.Ed.2d 246
(1972)).

57. See Restatement (Second) of Torts § 909
(1964); Protectus Alpha Navigation Co. v. North
Pacific Grain Growers, 767 F.2d 1379, 1386 (9th
Cir.1985).

58. See, e.g., McGuffie v. Transworld Drilling Co.,
625 F.Supp. 369 (W.D.La.1985).
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see that he consequently may assault oth-
ers, it has a duty under the general mari-
time law to warn the owners and operators
of the vessel to whom it sends him.

A.

[25,26] The district court held that the
collective bargaining agreement between
the union and Apex Marine Corporation
and Westchester Marine Shipping Company
covers the alleged duty-to-warn tort claim.
Under § 301 of the Labor Management Re-
lations Act of 1947,5% a tort claim “inex-
tricably intertwined with consideration of
the terms of the labor contract” is preempt-
ed by federal labor-contract law.%? A claim
sufficiently independent of the collective-
bargaining agreement, however, with-
stands the preemptive force of § 301.%
Thus, “[t]he threshold inquiry for determin-
ing if a cause of action exists, is an exami-
nation of the contract to ascertain what
duties were accepted by each of the parties
and the scope of those duties.” %2

The key question about the “indepen-
dence” of the tort is whether the determi-
nation of liability under the tort claim
requires an interpretation of the collective
bargaining agreement.® For example, in
Lingle v. Norge Division of Magic Chef,
Inc.,* the most recent Supreme Court case
addressing § 301 preemption, a unanimous
Court held that an employee’s state law
claim for retaliatory discharge was not
preempted by a collective bargaining agree-
ment, despite the contract provision pro-
tecting employees from discharge without
“just cause.” Since the facts required to
show retaliatory discharge—that the em-

59. 29 US.C. § 185.

60. Allis-Chalmers Corp. v. Lueck, 471 U.S. 202,
213, 105 S.Ct.1904, 1912, 85 L.Ed.2d 206 (1985).

61. International Bhd. of Elec. Workers v. He-
chler, 481 U.S. 851, 857-60, 107 S.Ct. 2161, 2166-
67, 95 L.Ed.2d 791 (1987).

62. Id. at 859, 107 S.Ct. at 2167.

63. See id.; Allis—-Chalmers, 471 U.S. at 218, 105
S.Ct. at 1914-15 (1985).

64. 486 U.S. 399, 108 S.Ct. 1877, 100 L.Ed.2d 410
(1988).
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ployee was discharged and the employer’s
motive was to deter him from exercising
his rights under the state worker’s compen-
sation act—did not require the court to
interpret any term of the collective-bar-
gaining agreement, the state law remedy
was “independent” of the agreement.5
That determination of the retaliatory dis-
charge claim might involve analysis of the
same facts as the determination whether
the worker was fired for just cause under
the contract is irrelevant. The Court ex-
plained, “§ 301 pre-emption merely ensures
that federal law will be the basis for inter-
preting collective-bargaining agreements,
and says nothing about the substantive
rights a State may provide to workers
when adjudication of those rights does not
depend upon the interpretation of such
agreements.” %

The district court found the alleged duty-
to-warn claim preempted by the job-referral
provision of the SIU-Apex agreement.®’
Article I, § 2 states in pertinent part:

The Union agrees to furnish the Compa-
ny with capable, competent and physical-
ly fit persons when and where they are
required, and of the ratings needed to fill
vacancies necessitating the employment
of Unlicensed Personnel in ample time to
prevent any delay in the scheduled depar-
ture of any vessel covered by this agree-
ment. ... If, for any reason, the Union
does not [meet the above commitment],
the Company may then obtain members
of the Unlicensed Personnel from any
available source, in which case the Union
shall be notified.

This provision, however, is concerned with
when a vessel may bypass the union hiring

65. Id. at —, 108 S.Ct. at 1882.
66. Id. at —, 108 S.Ct. at 1883.

67. The Union cites other contract provisions
that clearly do not address the facts alleged: the
employer does not know the worker is violent
and the union does. Thus the contract provi-
sion allowing the employer to reject or dis-
charge such workers is inapplicable. Provisions
that allow the union not to refer such workers
concern the union’s rights against its members,
not the union’s obligations toward the employ-
er.
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hall to obtain crew members. It does not
address whether the union has an obli-
gation to warn the company when it knows
of a member’s violent propensities.

[27] To establish the alleged duty-to-
warn cause of action, a plaintiff would
have to show that the union (1) knew a
worker had violent propensities; (2) could
foresee that he might injure other crew
members; and (8) did not warn the ship-
owner. As in Lingle, this is a purely factu-
al inquiry that does not require construing
the collective-bargaining agreement. Since
reference to the contract is not needed to
resolve the issue of liability, the claim of a
duty to warn is sufficiently independent of
the contract and not preempted by § 301.

B.

[28,29] We raise, sua sponte, the ques-
tion whether the alleged tort claim is with-
in the federal courts’ admiralty jurisdic-
tion,® since the alleged wrongful act, the
failure of the union to warn the ship-
owner/operator, occurred on land. For a
tort claim to invoke federal admiralty juris-
diction, the alleged wrong must have a
maritime locality and bear a significant re-
lationship to traditional maritime activity.%?
Under the locality test, a tort occurs
“where the alleged negligence took effect,”
rather than where the negligent acts or
omissions occurred.” The locality require-
ment is satisfied here since the injury, the
exposure of Apex to liability for Torrega-
no’s death, occurred on navigable waters.”

The alleged tort is also significantly re-
lated to maritime activity.”? The injury
occurred to a seaman on a vessel at sea.
The functions and roles of all the parties
are inextricably tied to the maritime indus-
try: the deceased and alleged assailant
were seamen employed on a vessel, the

68. U.S. Const. art. III, § 2.

69. Molett v. Penrod Drilling Co., 872 F.2d 1221,
1224 (5th Cir.1989); Woessner v. Johns-Manville
Sales Corp., 757 F.2d 634, 639 (5th Cir.1985).

70. Executive Jet Aviation, Inc. v. City of Cleve-
land, 409 U.S. 249, 266, 93 S.Ct. 493, 503, 34
L.Ed.2d 454 (1972).

71. See Molett, 872 F.2d at 1224.

third-party plaintiffs owned and operated
the vessel, and the third-party defendant
was a seamen’s union. The law of admiral-
ty, moreover, “ ‘has traditionally been con-
cerned with furnishing remedies for those
injured while traveling navigable wa-
ters,’ ” ™ and the plaintiff’s claim that the
vessel was unseaworthy is unique to mari-
time law. The alleged tort is thus within
our admiralty jurisdiction.

C.

We now turn to the issue whether a
union has a duty under the general mari-
time law to warn a shipowner or operator
with whom it has a collective bargaining
agreement of the known violent propensi-
ties of a member sent to work on the
owner’s vessel. This alleged duty is much
narrower than the duty to provide a safe
workplace on which the union premises
many of its arguments. The claim is not
that the union had a duty to control Mel-
rose, only that it failed to exercise ordinary
care by telling Apex: “This man has a
violent past.” Since the injury is the expo-
sure to liability for unseaworthiness and
Jones Act negligence, the defendants’
third-party claim is one for indemnity or
contribution from the union for its negli-
gence in causing the seaman’s injuries.

We must assume for the purpose of de-
ciding whether the claim is cognizable that
the alleged negligence can be proved: the
union knew Melrose was dangerous, could
foresee that he would injure other crew
members and thereby expose the vessel to
liability, and the union’s failure to warn the
vessel was in fact the legal cause of the
injury. The plaintiffs must also establish
that the union owed it a duty of care that
was breached by this negligence.

72. See Kelly v. Smith, 485 F.2d 520, 525 (5th
Cir.1973), cert. denied, 416 U.S. 969, 94 S.Ct.
1991, 40 L.Ed.2d 558 (1974); Parker by and
through Parker v. Gulf City Fisheries, 803 F.2d
828, 830 (S5th Cir.1986); Molert, 872 F.2d at
1224; see also id. at 1229-30 (Jones, J., concur-
ring and dissenting).

73. Gulf City Fisheries, 803 F.2d at 830 (citing
Kelly, 485 F.2d at 526).
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[30] Under general tort law principles,
there is no duty to warn a stranger of
danger, no matter how grave or imminent.
The Restatement (Second) of Tort § 314
explains:

The fact that the actor realizes or should

realize that action on his part is neces-

sary for another’s aid or protection does
not of itself impose upon him a duty to
take such action.

A comment to § 314 indicates a limit to this
principle applicable to our analysis:

The rule stated in this Section applies
only where the peril in which the actor
knows that the other is placed is not due
to any active force which is under the
actor’s control. If a force is within the
actor’s control, his failure to control it is
treated as though he were actively di-
recting it and not as a breach of duty to
take active steps to prevent its continu-
ance.™

For example, a factory owner sees a blind
man who has wandered into his factory,
about to approach a piece of moving ma-
chinery. The owner is negligent if he per-
mits the machinery to continue in motion
when by the exercise of reasonable care he
could stop it before the man comes into
contact with it. The owner, who can con-
trol the machinery presenting the peril, is
liable but a bystander is not.”® Similarly,
the union is no mere bystander. Through
the internal policies and procedures of its
hiring hall, the union sent Melrose to the
M/V ARCHON, rather than stop the refer-
ral because it knew he was dangerous. In
choosing not to exercise that control, but
instead to permit the referral process to
continue, the union is like the factory own-

74. Restatement (Second) of Torts § 314 com-
ment d (1964) (emphasis added).

78. See id. illustration 2.

76. See Prosser on Torts, supra, at § 56; see also
Restatement (Second) of Torts § 314A (1964).

71. Nordmann v. National Hotel Co., 425 F.2d
1103 (5th Cir.1970).

78. Skipper v. New Orleans Pub. Serv., 338 So.2d
771 (La.App.1976).
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er who is liable for allowing its machinery
to continue in motion.

[31] In addition, when the defendant
stands in a special relationship with the
injured party, the law may impose a duty
to exercise reasonable care under the cir-
cumstances to protect that party from inju-
ry.’”® Thus the torts of third persons may
render innkeepers liable to guests,” com-
mon carriers to passengers,’® and prison
officials to inmates.” As the reporters of
the Second Restatement of Torts recog-
nized twenty-five years ago, “The law ap-
pears ... to be working slowly toward a
recognition of the duty to aid or protect in
any relation of dependence or of mutual
dependence.” 8 The shipowner or operator
is particularly vulnerable and dependent
upon the union because it must hire work-
ers through the union hiring hall. In the
context of the owner/operator’s absolute
liability if a worker does not meet the stan-
dard of his calling, this referral relation-
ship is sufficient to impose a duty on the
union to warn the vessel if it sends a
dangerous seaman.®!

Furthermore, the concern of maritime
law with the safety of seamen is promoted
more by allowing than by denying this
third-party suit for indemnity or contribu-
tion. The shipowner is still absolutely lia-
ble for providing a seaworthy vessel; that
duty does not shift to the union. Neverthe-
less, a union who knows and foresees that
a member will injure others, when the em-
ployer lacks such knowledge, is in a unique
position to prevent the harm by not refer-
ring him to a vessel. Allowing the vessel
to seek indemnity from the union promotes
the purposes of the doctrine of unseaworth-
iness by “plac[ing] liability on the party
79. Parker v. State, 261 So.2d 364 (La.App.1972),

aff'd, 282 So.2d 483, cert. denied, 414 U.S. 1093,
94 S.Ct. 724, 38 L.Ed.2d 550 (1973).

80. Restatement (Second) of Torts § 314 com-
ment b (1964).

81. Cf. McKeithen v. S.S. FROSTA, 441 F.Supp.
1213, 1216 (E.D.La.1977) (dicta: pilots associa-
tion may stand in special relationship to the
owners of vessels to whom it assigns pilots).
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who was truly at fault and who should
mend his negligent ways to prevent further
injury.” 82 To hold otherwise would shield
the union from liability even if it referred a
seaman who told union officials that he
intended to kill a crew member when he
got on board a vessel. Thus even though
the harm here is not the seaman’s physical
injury, but the employer’s exposure to eco-
nomic liability, the seaman’s safety can be
promoted best by allowing the employer to
seek indemnity or contribution for its eco-
nomic loss.

Allowing such claims does not upset the
established doctrines of general maritime
law or labor law. The owner or operator of
the vessel still warrants its seaworthiness.
The union is not charged with a warranty
as to the disposition of the crew or with
any special duty to determine if a member
is violent. It is merely required to exercise
ordinary care when it in fact knows that a
worker is a likely to harm other crew mem-
bers. What the union knew and could fore-
see, as well as what constitutes ordinary
care, are questions for the jury. Since the
union already has the right not to send
workers whose behavior is dangerous, its
members are not additionally harmed by
the union’s exercising its lesser right to
warn the shipowner of the danger.

We hold that because of the union’s ac-
tive role in sending workers to vessels, the
special relationship between the union and
the maritime employer, the union’s unique
ability to prevent the harm, and admiralty
law’s concern with the safety of seamen,
the union has a duty under the general
maritime law toward the owner or operator
of a vessel to exercise reasonable care
when it knows of a worker’s violent pro-
pensities and can foresee that he conse-
quently may assault other crew members
and thereby expose the employer to liabili-
ty. We reverse the district court’s dismis-
sal of the third-party claim and remand for
factual development consistent with this
opinion. In so doing, we intimate no view
about the merits of the claim.

82. Flunker v. United States, 528 F.2d 239, 243

AFFIRMED IN PART, REVERSED IN
PART, and REMANDED.
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Worker injured while operating rewin-
der at paper mill brought action against
corporate successors of rewinder manufac-
turer and their insurers and against em-
ployer’s consultants and their insurer. The
United States District Court for the East-
ern District of Louisiana, at New Orleans,
Marcel Livaudais, Jr., J., granted summary
judgment against worker, and he appealed.
The Court of Appeals, Duhe, Circuit Judge,
held that: (1) evidence was sufficient to
create presumption that warning letter
from corporate successors was received by
employer in due course of mail, and testi-
mony presented by worker was not suffi-
cient to rebut presumption that warning
letter was received; (2) under Louisiana
law, which does not require manufacturer
to provide warnings of dangers that are
obvious to the ordinary user, danger in-
volved in operating rewinder without nip

(9th Cir.1975).



